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People adore their pets be they furry, fishy, or flying. We are devastated when our pets are hurt, or their
lives are lost. When that harm is caused by another’s negligence, some pet owners seek damages in
court for their emotional loss in addition to any economic loss caused. In most states, however, courts
will not award emotion-based, or non-economic, damages in negligence cases for pets or humans. To
do otherwise would not only harm our pets in the long run, but it would also elevate our pets over the
people we love dearly. Still, some groups, like the Animal Legal Defense Fund, seek to overturn
existing law. They argue the human-animal bond has increased so much over the last three decades
that the liability for negligence by veterinarians, groomers, pet-sitters and the next-door neighbor should
expand to include emotion-based damages. According to Phil Goldberg, this claim of a sudden change
in the human-animal bond is a myth (Goldberg, p. 65). Pets have held a special place in our hearts
since they invaded our hearths. The more recent inclusion of the terms “fur kids” or “pet parents” in our
vocabulary does not describe some new level of emotional relationships we have with our pets despite
the marketing hype around such terminology. Other people may argue that we spend more on pets
than ever before and that expenditure is a measurement of love. The American Pet Products
Association estimates American pet owners will spend $75.38 billion on their pets in 2019, with $50.66
billion allocated to pet food and veterinary care. Pet lovers will use less than 3% of the total amount to
acquire new pets. The rest covers over-the-counter medicine, supplies, and other services including
both necessities and indulgences (Pet Industry Market Size & Ownership Statistics). The increased
spending on our pets has more to do with the higher cost of pet ownership than a measurement of
some exponential increase in the love we have for our pets. Accepting the myth that pets are
“functional children” as truth to justify expanding damages in negligence-based torts would overturn
centuries of well-reasoned American jurisprudence. It would also have a far-reaching, foreseeable,
harmful impact on our pets beyond the courtroom.

Understanding the Role of Damages in Torts

Torts are accidental or intentional wrongful acts causing injury to a person or their property. The
combination of the facts and the legal theory asserted to claim relief in a lawsuit, or cause of action,
define the kind of damages that may be awarded. Economic damages, the most prevalent type of
damages allowed, make the wronged person whole from a financial standpoint. When a pet is injured
or killed through a tortious act, economic damages include the value of the pet (or the reduction in
value) and the reasonable expenses incurred as a result of the cause of action. In determining the fair
market value of the pet, courts may consider many factors including purchase price, age, health,
breeding status, pedigree, and specialized training (Randolph). Many beloved pets have little market
value, however. In these cases, courts may consider the original cost of the pet or its replacement cost.
(Goldberg, p. 35) An alternative approach to determining the value of a pet in some districts is the
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peculiar or intrinsic value of the pet. The peculiar value is the animal’s economic value to the owner
above its market value, excluding any sentimental value (Goldberg, pp. 50-51).

In addition to economic damages, most states allow punitive damages for the pet owner when the tort
committed involves malicious, intentional acts or acts involving reckless disregard for the animal or
owner (Goldberg, p. 36). Punitive damages are not awarded to make the plaintiff whole or compensate
him or her for emotional distress arising from the tort. The sole purpose of punitive damages is to
discourage the tortfeasor from committing egregious acts in the future. In a Florida case, punitive
damages were allowed when a city sanitation employee threw a trash can at a miniature dachshund
while working, killing the dog (La Porte). Throwing the garbage can at such a tiny dog was, at a
minimum, an extremely reckless act. A Kentucky plaintiff received punitive damages because of the
outrageous acts of the defendant. The Plaintiff had a boarding arrangement with defendants who sold
the horses for slaughter instead of boarding the horses as agreed (Burgess). The actions of these
tortfeasors must go far beyond ordinary acts of negligence to trigger punitive damages.

The third type of damages is nhon-economic, or
emotion-based, damages for pain and suffering,
emotional distress, and loss of companionship.
These are the damages animal rights groups argue
should be allowed in negligence cases involving
pets. Usually, courts award emotion-based
damages only if the plaintiff is the one injured.
Some states, however, have expanded non-
economic damages for emotional distress if the
plaintiff is in the “zone of danger” and had a
reasonable expectation of harm to himself. Another
situation in which courts have expanded liability is
when the plaintiff's spouse or child is the person
harmed (Goldberg, p. 33). If the injury is to a
brother, fiancé, grandparent, or best friend, the
plaintiff is not entitled to emotion-based damages.
While Fluffy or Fido may be considered members of
the family, allowing non-economic damages for pets
but not allowing them for Grandpa Joe or the
plaintiff’'s bride-to-be makes no sense. Still,
proponents arguing for changing centuries of legal
precedence say that pets are a special class of
personal property that deserves such treatment.
However, pets are already treated differently from
other kinds of personal property in all 50 states.
There are laws against animal cruelty and failing to
meet minimum care standards (neglect) from which
toasters simply do not benefit. This elevated
property status does not warrant raising the status
of animals to that of a human child. The courts in
over 35 states that have heard such arguments
have dismissed them.
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A sampling of court decisions from Florida Amici Curiae
Brief of Florida Veterinary Medical Association,
American Kennel Club, Cat Fanciers’ Association et. Al.
(Micheline Boutine v, Saint Augustine Regional
Veterinary Emergency Center, P.A. and Janice Goode,
D.V.M.:

MASSACHUSETTS: “It would be illogical... to accord the
plaintiff greater rights than would be recognized in the
case of a person who suffers emotional distress as a
result of the tortuously caused death of a member of his
immediate family.” Krasnecky v. Meffen, 777N.E.2d 1286,
1287-90 (Mass. App. Ct. 1993).

VERMONT: The law should not “offer broader
compensation for the loss of a pet than would be
available for the loss of a friend, relative, work animal,
heirloom, or memento — all of which can be prized
beyond measure, but for which this state’s law does not
recognize recovery for sentimental loss.” Goodby v.
Vetpham, 974 A.2d 1269, 12784 (Vt. 2009).

NORTH CAROLINA: “[T]he sentimental bond between a
human and his or her pet companion can neither be
quantified in monetary terms nor compensated for under
our current law.” Shera v. N.C. State University Veter.
Teach’g Hosp., 723 S.E.2d 352, 357 (N.C. Ct. App. 2012).

FLORIDA: Allowing such “would place an unnecessary
burden on the ever burgeoning caseload of courts in
resolving serious tort claims for individuals.” Kennedy v.
Byas, 867 So. 2d 1195, 1198 (Fla. 15t DCA 2004).




There are other logistical problems to awarding pet owners emotion-based damages. People can get
attached to all kinds of animals. In addition to cats and dogs, people have made animals from
venomous spiders to livestock their pets. There is no end to the number of animals that could be
included in the pet classification. Courts would also have to decide who is entitled to recover damages,
especially in the case of a family pet. Allowing the damages would require the parties to prove or
disprove the value of the companionship and security each pet provides. Nonetheless, some courts
have permitted non-economic damages in limited situations. In an Oregon case, the plaintiff recovered
$4000 for mental anguish and $700 in punitive damages against her veterinarian. Her dog had been
shot and was in considerable pain. She asked her vet to euthanize her dog. Instead, the vet gave the
dog away. The plaintiff felt her children would suffer emotional harm when they discovered the dog
belonged to someone else (Randolph, p. 3). Washington teenagers doused a neighbor’s cat with gas,
then set it on fire. That malicious act was sufficient to award the plaintiff damages for emotional distress
(Goldberg, p. 36).

Beyond the Courtroom

Most courts say broadening the use of non-economic damages requires state legislatures to authorize
that liability just as they have for expanding emotion-based damages to spouses and children. State
legislatures have usually declined to expand liability. After consideration of such legislation, legislators
quickly learned the animal rights position was harmful to pets. Proponents of expanding liability argue
that veterinarians would be more careful. Both doctors and veterinarians enter their professions
because they care about their clients. Neither intends to practice their profession negligently. So, the
argument that increased liability will decrease negligence falls flat. Proponents also argue it would not
affect the cost of veterinary care. History demonstrates how well that theory has worked in human
medicine. Increased liability has led to doctors practicing defensive medicine with no indication of
improved medical care (Goldberg, p. 60). With the rising costs of human medicine, it defies the
imagination that veterinary medicine would respond differently. The net effect of defensive veterinary
medicine would be to put veterinary care out of the reach of many households. This would lead to a
reduction in basic care, such as vaccinations and sterilization procedures. Even for households that can
afford basic wellness care, treatment for many ilinesses or injuries may be beyond their budget
capacity. An increase in the cost of veterinary medicine to compensate for increased liability means
more owners may have to choose euthanasia over treatment. Impacts on income, such as a recession
or job loss, also significantly impact veterinary care for pets. In the 2007 recession, nearly one-fourth of
homes with pets had no veterinary care, 45% of owners will postpone treatment for sick pets, and the
number of pet owners seeking veterinary care declined (Goldberg, p. 74). People do not stop loving
their pets because of a job loss but may have to decide between treating a cat’s cancer or feeding the
cat. It is not a far stretch of the imagination to recognize that increased costs of pet ownership also
reduce the number of homes available for pets.

These increased costs would not be limited to the veterinary profession. They would cover every aspect
of pet ownership. Boarding facilities, groomers, trainers, and pet-sitters are businesses that would face
a greater liability in negligence cases where emotional-based damages are allowed. Breeders and
rescues may also find themselves subject to such claims by unhappy pet buyers. As the dollar amounts
in court awarded damages increase, these costs will be passed on to pet owners. Businesses are not
the only entities potentially affected by increased liability. Drivers may see increases in automotive
insurance premiums due to judgments in cases where Fido runs into the road. Similarly, homeowners
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could see higher homeowner insurance premiums due to judgments where another’s pet is injured on
their property. Pet owners may also see increased liability if their pet attacks another animal.

If awarding emotion-based damages in pet negligence cases becomes common practice, a chain
reaction of escalating costs would impact every pet owner in the United States. Businesses will pass
the costs of these cases on to the consumers. Pet owners will pay more and get less. Many pets that
suffer from someone’s negligence will see no benefit from any non-economic damages awarded above
the actual costs associated with the cause of action. Overturning legal precedence may benefit a small
number of pet owners but ultimately harms pets belonging to the vast majority of Americans.
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